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MVEMORANDUM OPI NI ON

VELLS, Judge: This case is before the Court on respondent's

nmotion for partial summary judgnent and second notion for partial

sunmary judgnment pursuant to Rule 121.1

1

al |

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code as in effect for the year in issue,
Rul e references are to the Tax Court Rules of Practice and

Respondent determ ned a

and
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deficiency in petitioner's 1993 Federal incone tax in the anount
of $57,327, and an addition to tax pursuant to section
6651(a)(1), for failure to file, and a penalty pursuant to
section 6663, for fraud, in the amounts of $14,332 and $42, 995,
respectively. Petitioner resided in Ontario, California, at the
time he filed the petition in the instant case.

On Septenber 29, 1998, petitioner filed a petition with this
Court seeking a redeterm nation of his incone tax liability. 1In
the petition, petitioner listed as his address 634 East Yale
Street, Ontario, California 91764 (the Yale Street address). n
Novenber 25, 1998, respondent filed an answer in the instant case
asserting the above deficiency and facts to support a fraud
penalty. Petitioner failed to deny any of the allegations
contained in respondent's answer.

On March 30, 1999, respondent noved, pursuant to Rule 37(c),
for entry of an order that the allegations in the answer be
deened admtted. The Court issued a notice of filing of
respondent's Rule 37(c) notion and ordered that petitioner file a
reply by April 19, 1999. The order instructed petitioner that
"If petitioner files a reply as required by Rule 37(a) and (b) of
this Court's Rules * * * respondent's notion will be denied."

The Court's notice also advised petitioner that "If petitioner

Y(...continued)
Pr ocedur e.
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does not file a reply as directed herein, the Court wll grant
respondent's notion and deem adm tted for purposes of this case
the affirmative allegations in the answer." Upon petitioner's
failure to file a reply, the Court granted respondent’'s notion
and deenmed admtted the affirmative allegations of fact set forth
in respondent’'s answer.

On April 27, 1999, the Court issued the notice of trial for
the instant case for the trial session in Los Angel es,
California, on Septenber 27, 1999.

On June 21, 1999, respondent filed a notion for parti al
summary judgnment based upon the allegations in respondent's
answer, which allegations were deened adm tted pursuant to Rul e
37(c). On June 22, 1999, the Court ordered petitioner to file a
response to the notion for partial sunmary judgnment on or before
July 22, 1999. Petitioner failed to file a response. On June
21, 1999, respondent filed a request for adm ssions pertaining to
the addition to tax for delinquency under section 6651(a)(1).
Petitioner failed to file a response to respondent’'s June 21,
1999, request. On August 24, 1999, respondent filed a second
nmotion for partial summary judgnent based upon the adm ssions as
to the addition to tax under section 6651(a)(1).2 On August 27,

1999, the Court ordered petitioner to file a response to

2 Taken together, respondent's notions for partial summary
judgnent, if granted, dispose of all of the issues in the instant
case.
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respondent’'s second notion for partial summary judgnent on or
bef ore Septenber 10, 1999. Petitioner failed to file a response.

All papers filed by respondent contained a certificate of
service indicating that petitioner was served by mail at the Yale
Street address. Al of the Court's orders were served upon
petitioner at the Yale Street address and, except the order
granting respondent's Rule 37(c) notion, were sent by certified
mail. None of the Court's mail serving the orders on petitioner
at the Yale Street address was returned as undeliverable.

On Septenber 27, 1999, the instant case was called fromthe
Court's trial calendar at Los Angeles, California. Petitioner
appeared and orally noved to vacate the deened adm ssions on the
ground that he had not received any of the nailings because he
had noved fromhis Yale Street address. Respondent objected.
Upon i nquiry, respondent's counsel advised the Court that none of
the mailings to petitioner at the Yale Street address were
returned to respondent as undeliverable. The instant case was
continued for the purpose of conducting a hearing and resol ving
petitioner's oral notion.

On Cctober 25, 1999, a hearing was held before Special Trial
Judge Naneroff, and the parties appeared and were heard on
petitioner's oral notion and respondent's objection. The Court
denied petitioner's oral notion to vacate the deened adm ssi ons,

stating:
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The evi dence indicates that October 19, 1998,

petitioner had filed with the U S. Post Ofice a notice
of change of address fromthe Yale St. address to P. QO
Box 2030, Upland, CA 91785 and that said notification
of change of address was valid for 1 year. Indeed, a
communi cation fromrespondent to petitioner on Cctober
7, 1999, to the Yale St. address was delivered to
petitioner and signed for by himon Cctober 14, 1999.
While it is possible that petitioner may have had sone
difficulty wwth his mail, there is no evidence that the
Court's notifications to petitioner were not delivered,
petitioner's self-serving denials notw thstanding.

Consequently, the facts deened admtted as a result of
respondent's Rule 37(c) notion and as a result of respondent's
request for adm ssions, pursuant to Rule 90(c), may be consi dered
for the purpose of respondent's notions for partial sumrary

judgnent. See Marshall v. Comm ssioner, 85 T.C 267, 273 (1985);

Doncaster v. Conm ssioner, 77 T.C. 334 (1981).

The follow ng are the facts deened admtted. During the
t axabl e year 1993, petitioner engaged in the business of
establ i shing exenpt organi zations. Petitioner held hinself out
as an attorney authorized to practice |law and as a financi al
consultant. He conducted sem nars encouragi ng people to
establish exenpt organizations and falsely informed themthat, by
establishing these organi zations, they could avoid inconme tax by
conducting all of their financial transactions through the exenpt
organi zations. Petitioner recruited clients at the sem nars as
wel |l as through direct mailings to accountants and ot hers.

As part of the services he provided clients, petitioner

submtted required filings to the State of Nevada and tried to
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obtain exenpt status for his clients fromthe Internal Revenue
Service. |In sonme cases, petitioner did not submt the required
filings. For each exenpt organi zation he purportedly established,
petitioner received a fee of approxi mtely $3,000. Records

mai ntai ned by the State of Nevada indicate that petitioner
attenpted to establish at | east 98 exenpt organi zations during
the taxable year 1993.

Petitioner encouraged clients to nanme persons as officers
and nenbers of the exenpt organi zations' board of directors whom
his clients could trust to act in nanme only. Petitioner
enphasi zed that these individuals should be willing to resign at
his clients' desire and that a power of attorney from such
persons to his clients to vote on their behalf was encouraged.

On several occasions, petitioner offered to act or acted as an

of ficer or nmenber of the board of such organizations. Petitioner
al so maintained a list of doctors, |awers, and others who coul d
be trusted to act as officers and board nenbers in nane only.

Petitioner warned his clients not to send up "flags" for the
I nternal Revenue Service. On one occasion, petitioner described
the client's exenpt organizations as a "license to steal". In
several instances, petitioner did not fulfill the prom ses he
made to his clients.

On their 1993 Federal incone tax return, petitioner and his

wife filed a Schedule C which |isted a busi ness naned "Al |
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Anerican Financial Services" (Al Amrerican). Petitioner alleged
that Al American was a sole proprietorship in the business of
consulting. On the Schedule C, petitioner |listed his Social
Security nunber but omtted his enployer identification nunber.
Petitioner understated his Schedule C gross receipts for the 1993
t axabl e year by $187,745. In addition to understating his gross
recei pts on the Schedule C, petitioner also overstated his
exenptions and his standard deduction for married persons and
underreported his self-enploynent taxes.

A notion for partial summary judgnent is appropriate "if the
pl eadi ngs, answers to interrogatories, depositions, adm ssions,
and any ot her acceptable materials, together with the affidavits,
if any, show that there is no genuine issue as to any materi al
fact and that a decision may be rendered as a matter of |aw. "
Rul e 121(b). The party opposing the notion cannot rest upon the
all egations or denials in the pleadings but nmust "set forth
specific facts showng that there is * * * [a] genuine issue for
trial." Rule 121(d). "The noving party, however, bears the
burden of proving that there is no genuine issue of naterial
fact, and factual inferences wll be read in a manner nost

favorable to the party opposing summary judgnent."” Marshall v.

Conmi ssi oner, supra at 271.

"Fraud is defined as an intentional wongdoi ng designed to

evade tax believed to be owing." Petzoldt v. Conm ssioner, 92
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T.C. 661, 698 (1989). Wiether fraud exists is a question of fact

to be resolved upon review of the entire record. See Ga ewski V.

Commi ssioner, 67 T.C 181, 199 (1976), affd. w thout published

opinion 578 F.2d 1383 (8th G r. 1978). "Fraud is never

presuned." Beaver v. Conm ssioner, 55 T.C. 85, 92 (1970).

"Facts deened adm tted pursuant to Rule 37(c) are considered
concl usively established and may be relied upon by the governnent
even in relation to i ssues where the governnent bears the burden

of proof." Baptiste v. Conm ssioner, 29 F.3d 1533, 1537 (11th

Cr. 1994), affg. T.C. Meno. 1992-198; see al so Doncaster v.

Commi ssi oner, supra at 336-338 (holding that deemed adm ssi ons

under Rule 37(c) are sufficient to satisfy the Governnment's
burden of proof with respect to the issue of fraud).

Based on the facts asserted in respondent’'s answer, which
facts are deened admtted, there is no genuine issue of naterial
fact with respect to respondent's determ nations. Petitioner is
deened to have fraudul ently understated by $187, 745 his Schedul e
C gross receipts for the year in issue. Petitioner know ngly
prepared a false 1993 tax return with the intent to evade tax
when he: (1) Overstated his exenptions, (2) overstated his
standard deduction for married persons, (3) underreported his
sel f-enpl oynent taxes, and (4) understated his incone tax
l[tability. Petitioner's fraudulent actions, as set forth above,

are part of a 2-year pattern of fraud in which petitioner engaged
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with the intent to evade t ax. See Tully v. Conmi ssioner, T.C

Meno. 1997-310 (holding petitioner |liable for the fraud penalty
for failing to report incone fromhis business of establishing
exenpt organi zations).

In the instant case, based on the deened adm ssions, we
uphol d respondent's determ nation of the $57,327 deficiency in
petitioner's 1993 incone tax. Moreover, we concl ude that
respondent has satisfied the burden of proving, by clear and
convi nci ng evidence, that the entire underpaynent of tax for the
year in issue was due to fraud. Accordingly, respondent is
entitled to partial summary judgnent, and petitioner is liable
for the fraud penalty pursuant to section 6663 for the taxable
year 1993.

In the case of a taxpayer who fails to file a tinely tax
return, section 6651(a)(1l) provides for an addition to tax,
unl ess the taxpayer can denonstrate that the failure to file was
due to reasonabl e cause and not due to willful neglect. See sec.
6651(a)(1). The Internal Revenue Code does not define reasonable
cause, but the regulations state: "If the taxpayer exercised
ordi nary business care and prudence and was neverthel ess unabl e
to file the return within the prescribed tinme, then the delay is
due to reasonable cause."” Sec. 301.6651-1(c)(1), Proced. &
Adm n. Regs. WIIful neglect is "conscious, intentional failure

or reckless indifference." United States v. Boyle, 469 U S. 241,




245 (1985).

Whet her petitioner acted wth "reasonabl e cause", and not
with "wllful neglect"”, is a question of fact, and petitioner
bears the burden of proof. See Rule 142(a); see also Lee v.

Comm ssi oner, 227 F.2d 181, 184 (5th Gr. 1955), affg. a

Menor andum Opi ni on of the Court dated Jan. 1, 1953.

Respondent' s request for adm ssions requested that
petitioner admt or deny the followi ng, all of which pertain to
the issue of petitioner's liability for an addition to tax for
failure to file tinely pursuant to section 6651(a)(1):

1. Petitioner did not file his joint federal
incone tax return for tax year ended Decenber 31, 1993
* * * until August 2, 1995.

2. Petitioner failed to tinely file his incone

tax return for the taxable year 1993.

3. Petitioner had no excuse for failing to tinely
file the aforesaid tax return.

Pursuant to Rule 90(c), each matter is deened admtted
unl ess, within 30 days after service of the request or within
such shorter or longer tine as the Court may allow, the party to
whom the request is directed serves upon the requesting party a
written answer which admts or denies the assertions nmade by
respondent. Based on the deened adm ssions as a result of
petitioner's failure to file any response to respondent's
requests pursuant to Rule 90(c), we sustain respondent's

determnation as to the failure to file tinely penalty pursuant

to section 6651(a)(1).
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Pursuant to section 6673(a)(1), this Court is authorized to
i npose a penalty against a taxpayer, not in excess of $25, 000,
whenever it appears that, inter alia, the proceedi ngs before the
Court have been instituted or maintained by the taxpayer
primarily for delay. See sec. 6673(a)(1)(A). The penalty
provi sion of section 6673(a)(1) is generally used to sanction
flagrant tax protesters and abusive tax shelters, but it is also
a proper channel for this Court to sanction and deter the use of
fal se testinony and to protect the integrity of our proceedi ngs

fromintentional m sconduct. See Bagby v. Commi ssioner, 102 T.C.

596, 615 (1994); see also Ash v. Comm ssioner, 96 T.C 459, 472-

473 (1991) (noting this Court's power to inpose sanctions when
t he underlying facts and circunstances establish an abuse of the
Court's processes). In the instant case, petitioner's conduct
warrants sanction pursuant to section 6673(a)(1)(A).

Petitioner's conduct should be sanctioned because it
resulted in an abuse of the Court's processes and was desi gned,
primarily, to cause delay. |In particular, during the Septenber
27, 1999, trial session in Los Angeles, California, a question
arose as to petitioner's experience with Tax Court litigation.
As the Court attenpted to ascertain the extent of petitioner's
Tax Court experience, the follow ng discourse took place:

THE COURT: But you have appeared in this Court
before, is that correct?

MR TULLY: | don't know about this courtroom
Your Honor.
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THE COURT: The U.S. Tax Court.

MR TULLY: | was in U S Tax Court one — one day.
Yes, one day in the last six, seven years, and | was
never in Tax Court or in this Court prior to that.
|'ve been in this Court one day, maybe two days, to
pi ck up paperwork or sonething, but only one day for a
hearing that |asted about four hours. That's nmy only
experience in United States Tax Court or any court.

In fact, however, petitioner has had extensive experience in the
U S. Tax Court.

Petitioner appeared before the U S. Tax Court, prior to his
appearance in the instant case, either pro se or as an officer of
certain charitable organizations, on nine different occasions.

See AQiver Famly Found. v. Commi ssioner, T.C Meno. 1999-234;

Hart Found. v. Commi ssioner, T.C Meno. 1999-228; Resource

Managenment Found. v. Conmi ssioner, T.C. Menp. 1999-224: Share

Net wor K Found. v. Conmi ssioner, T.C. Mnop. 1999-216; Tanmk

Found. v. Commi ssioner, T.C Meno. 1999-166; Tate Fanily Found.

V. Conm ssioner , T.C. Meno. 1999-165; Bowen Famly Found. V.

Conmi ssioner, T.C. Menp. 1999-149; Tully v. Conmi ssioner, T.C

Meno. 1997-310; diver Famly Found. v. Commi ssioner, T.C Mno.

1997-220. Petitioner, noreover, is prosecuting the appeal of two
of these cases before the Court of Appeals for the Nnth Grcuit,
and he prosecuted one case before a Federal District Court in

Tully v. Kaply, 81 AFTR 2d 98-2125 (C.D. Cal. 1998). See Tate

Fam |y Found. v. Conmm ssioner, T.C. Menp. 1999-165.

Addi tionally, although petitioner is not |icensed to practice

law, he did attend | aw school .
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Based upon the foregoing, we conclude that petitioner has
had sufficient experience with this and other courts to know t hat
he woul d be receiving inportant mailings pertaining to this case
and that he nust contact the Court and respondent to give notice
of his address change. Instead, petitioner waited until this
case was called for trial to allege that he had not received the
Court's or respondent’'s notices. Petitioner then deliberately
m sstated his | egal experience in an apparent attenpt to persuade
the Court to show | eniency by vacating the deenmed adm ssi ons
based upon his assertion that he had not received the Court's or
respondent’'s notices.

Had the Court known the extent of petitioner's |egal
experience at the tine of the call of this case fromthe
cal endar, the Court would have held petitioner to the deened
adm ssi ons when he appeared at that tine. A continuance and
heari ng woul d not have been necessary. |In short, by deliberately
m sstating his experience before this Court, petitioner abused
the Court's processes and caused undue delay. Petitioner's
unaccept abl e conduct in the instant case resulted in an
unnecessary and consi derable waste of the Court's tine and
resources. Accordingly, the maxi mum penalty is appropriate, and
we therefore, on our own notion, require petitioner to pay to the
United States a penalty in the amount of $25,000. See sec.

6673(a) (1).



To reflect the foregoing,

An appropriate order and

decision will be entered

for respondent.




